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Court of Appeals of the District of Columbia. 


No. 4239. 

William P. Egan, &c., Appellant, 

vs. 

The United States of America. 


a Supreme Court of the District of Columbia. 

Criminal, No. 38124. 

The United States of America, Plaintiff, 

vs. 

William P. Egan, Otherwise Called W. P. Egan, Defendant. 

The United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Dec. 28, 1921. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1921. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That on, to wit, the sixth day of April, in the year of our Lord one 
thousand, nine hundred and twenty-one, and at the District of Co¬ 
lumbia aforesaid, one William P. Egan, otherwise known as W. P. 
Egan, and hereinafter designated and called William P. Egan, late 
of the District of Columbia aforesaid, was an officer and clerk in the 
employ of the United States, that is to say, was a law clerk, in the 
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Bureau of Internal Revenue of the Treasury Department of the said 
United States, duly appointed, and acting and receiving and accept¬ 
ing compensation from the United States, as such officer and clerk, 
and designated and detailed for duty as chief of the Review Section, 
Prohibition Unit of the said Bureau of Internal Revenue. 

And the Grand Jurors aforesaid, upon their oaths aforesaid, do 
further present: 

That before and at the time of the commission of the offense here¬ 
inafter set forth, there was in force throughout the said United 
States, and within the District of Columbia aforesaid, a certain law 
known as the ‘‘National Prohibition Act,” being an act of 
2 Congress of the said United States, approved the twenty-sec¬ 
ond day of October, in the year of our Lord one thousand, nine 
hundred and nineteen; and pursuant to said law and by authority 
thereof certain rules and regulations for the enforcement of said act 
were promulgated and issued by the Commissioner of Internal Reve¬ 
nue and approved by the Secretary of the Treasury; and under and 
by virtue of said law and said rules and regulations the said Commis¬ 
sioner of Internal Revenue was authorized and empowered to issue 
permits, including what were and are known as basic permits, under 
certain conditions, to manufacture, i)rescribe, sell and transport in¬ 
toxicating liquor. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord one 
thousand, nine hundred and twenty-one, and at the District of Co¬ 
lumbia aforesaid, there was filed and pending in and before the said 
Bureau of Internal Revenue, an application of the Joseph Duden- 
hoefer Company, a body corporate, for a certain permit, as aforesaid, 
known as and called a basic permit, to manufacture and sell intoxi¬ 
cating liquor, to wit wine, under the provisions of the said Act of Con¬ 
gress. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord 
one thousand nine hundred and twenty-one, and at the District of 
Columbia aforesaid, the said William P. Egan, while he was 
J such officer and clerk, in the employ of the said United States, 
as aforesaid, unlawfully, feloniously and knowingly did di¬ 
rectly and indirectly receive and agree to receive compensation, to 
wit, the sum of five hundred dollars, for services rendered and to be 
rendered to the Joseph Dudenhoefer Company, a body corporate, as 
aforesaid, by him, the said William P. Egan, while he, the said Wil¬ 
liam P. Egan as such officer and clerk in the employ of the said 
United States, in relation to the said application for the basic permit 
aforesaid, in which matter the said United States then and there was 
a party, and directly interested as aforesaid, that is to say, the said 
application of the said Joseph Dudenhoefer Company, a body corpo¬ 
rate as aforesaid, for a basic permit as aforesaid, then pending before 
the said Bureau of Internal Revenue; against the form of the statute 
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in such case made and provided, and against the peace and govern¬ 
ment of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the^ sixth day of April, in the year of our Lord 
one thousand, nine hundred and twenty-one, and at the District of 
Columbia aforesaid, the said 'William P. Egan, was an officer and 
clerk in the employ of the said United States, that is to say, was a law 
clerk, iii the Bureau of Internal Revenue of the Treasury Department 
of the said United States, duly appointed, and acting and re- 

4 ceiving and accepting compensation from the said United 
States as such officer and clerk, and designated and detailed 

for duty as chief of the Review Section, Prohibition Unit of the said 
Bureau of Internal Revenue. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That before and at the time of the commission of the offense here¬ 
inafter set forth, there was in force throughout the said United States 
and within the District of Columbia aforesaid, a certain law known as 
the ^‘National Prohibition Act,” being an act of Congress of the said 
United States, approved the twenty-second day of October, in the year 
of our Lord one thousand, nine hundred and nineteen; and pursuant 
to said law and by authority thereof certain rules and regulations for 
the enforcement of said act were promulgated and issued by the Com¬ 
missioner of Internal Revenue and approved by the Secretary of the 
Treasury; and under and by virtue of said law and said rules and 
regulations the said Commissioner of Internal Revenue was author¬ 
ized and empowered to issue permits, including what were and are 
known as basic permits, under certain conditions, to manufacture, 
prescribe, sell and transport intoxicating liquor. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord one 
thousand, nine hundred and twenty-one, and at the District of 

5 Columbia aforesaid, there was filed and pending in and before * 
the said Bureau of Internal Revenue, an application of the 

Joseph Dudenhoefer Company, a body corporate, for a certain permit, 
as aforesaid, known as and called a basic permit, to manufacture and 
sell intoxicating liquor, to wit, wine, under and by virtue of the said 
Act of Congress. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord 
one thousand, nine hundred and twenty-one, and at the District of 
Columbia aforesaid, the said 'William P. Egan, while he was such 
officer and clerk, in the employ of the said United States, as afore¬ 
said, unlawfully, feloniously and knowingly did directly and in- 
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directly receive and agree to receive compensation, to wit, a certain 
instrument of writing, in the form of a bank check, and said instru¬ 
ment of writing being of the tenor following, that is to say: 

“J. D. Joseph Dudenhoefer Co., 3939. 

736-744 National Avenue. No. [4205.]* 

Milwaukee, April 4, 1921. 

Wisconsin Slate Bank. 

I. D., Jr. 

Pay to the order of W. P. Egan $500.00 Five Hundred & no/100 Dol¬ 
lars. 

To Wisconsin State Bank, Milwaukee, Wis. 

JOSEPH DUDENHOEFER a)., 
BvJOS. DUDENHOEFER.” 

for services rendered and to be rendered to the Joseph Duden- 

6 hoefer Company, a body corporate as aforesaid, by him, the 
said William P. Egan, while he, the said William P. Egan was 

such officer and clerk in the employ of the said United States, in re¬ 
lation to the siiid application for the basic permit aforesaid, in which 
matter the said United States then and there was a party, and directly 
interested as aforesaid, that is to say, the said application of the said 
Joseph Dudenhoefer Company, a body corporate as aforesaid, for a 
basic permit as afore.said, then i)ending before the said Bureau of in¬ 
ternal Revenue; against the form of the statute in such case made and 
provided, and against the peace and government of the said United 
States. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord one 
thousand, nine hundred and twenty-one, and at the District of Co¬ 
lumbia aforesaid, the said William P. Egan, was an officer of the said 
United States and a person acting for and on behalf of the said 
United States in an official capacity under and by virtue of the au¬ 
thority of a department and office of the Government thereof, that is 
to say, was then and there a law clerk in the said Bureau of Internal 
Revenue, duly appointed and acting and receiving and accepting 
compensation from the said United States as such officer and person, 
and designated and detailed for duty as chief of the Review Sec¬ 
tion, Prohibition Unit, of the said Bureau of Internal Reve- 

7 nue. 
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And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That on to wit, the sixth day of April, in the year of our Lord one 
thousand, nine hundred and twentv-one, and at the District of Co- 
lumbia aforesaid, there was pending in and before the said Bureau of 
Internal Revenue a certain question, matter, cause and proceeding, 
which might by law be brought before him, the said William P. 
Egan, that is to say, the application of the Joseph Dudenhoefer Com¬ 
pany, a body corporate as aforesaid, for the basic permit as set forth 
in the first count of this indictment. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the said aixth day of April, in the year of our 
Lord one thousand nine hundred and twenty-one, and at the District 
of Columbia aforesaid, while he the said William P. Egan, was such 
officer of the said United States as aforesaid, and in the capacity 
aforesaid, unlawfully, feloniously and knowingly did ask, accept and 
receive money, to wit, five hundred dollars, of and from the Joseph 
Dudenhoefer Company, a body corporate as aforesaid, with intent to 
have influenced thereby the decision and action of him, the said Wil¬ 
liam P. Egan, on the said question, matter, cause and proceeding 
which then and there was pending, and which might by law be 
brought before him, the said William P. Egan, in his official capacity 
as aforesaid, that is to say, the said application of the said Joseph 
Dudenhoefer Company, a body corporate as aforesaid, for a 
8 basic permit as aforesaid; against the form of the statute in 
such case made and provided, and against the peace and gov¬ 
ernment of the said United States. 

Fourth Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the sixth day of April, in the year of our Lord one 
thousand nine hundred and twenty-one, and at the District of Co¬ 
lumbia aforesaid, the said William P. Egan, was an officer of the said 
United States and a person act/o?i for and on behalf of the said 
United States in an official capacity under and by virtue of the au¬ 
thority of a department and office of the Government thereof, that is 
say, was then and there a law clerk in the said Bureau of Internal 
Revenue, duly appointed and acting and receiving and accepting com¬ 
pensation from the said United States as such officer and person, and 
designated and detailed for duty as chief of the Review Section Pro¬ 
hibition Unit, of the said Bureay of Internal Revenue. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wdt, the said sixth day of April, in the year of our Lord 
one thousand nine hundred and twenty-one, and at the District of Co¬ 
lumbia aforesaid, there was pending in and before the said Bureau of 
Internal Revenue a certain question, matter, cause and i)roceeding, 
which might by law be brought before him, the said William P. 
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Egan in his official capacity as aforesaid, that is to say, the applica¬ 
tion of the Joseph Dudenhoefer Company, a body corporate as 
9 aforesaid, for the basic permit as set forth in the first count of 
this indictment. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That on, to wit, the said sixth day of April, in the year of our 
Lord one thousand nine hundred and twenty-one, and at the District 
of Columbia aforesaid, while he the said William P. Egan was such 
officer of the said United States as aforesaid, and in the capacity 
aforesaid, unlawfully, feloniously and knowingly did ask, accept and 
receive a certain security for the payment of money, that is to say, a 
certain instrument of writing, in the form of a bank check, of the 
value of five hundred dollars, said instrument being of the tenor fol¬ 
lowing, that is to say: 


^‘J. D. Joseph Dudenhoefer Co., 3939. 

736-744 National Avenue. No. [4205.]* 

Milwaukee, April 4, 1921. 
Wisconsin State Bank. 

J. D., Jr. 

Pay to the order of W. P. Egan $500.00 Five Hundred & no/100 Dol¬ 
lars. 

To Wisconsin State Bank, Milwaukee, Wis. 

JOSEPH DUDENHOEFER CO., 
By JOSEPH DUDENHOEFER.^^ 

of and from the Joseph Dudenhoefer Company, a body corporate as 
aforesaid, with intent to have influenced thereby the decision and 
action of him, the said William P. Egan, on the said question, matter, 
cause and proceeding which then and there was pending, and which 
might by law be brought before him, the said William P. Egan, in 
his official capacity as aforesaid, that is to say, the said application 
of the said Joseph Dudenhoefer Company, a body corporate as 
10 aforesaid, for a basic permit as aforesaid; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

PEYTON GORDON, 

A ttorney of the United States in and 

for the District of Columbia. 


. [*Figures enclosed in brackets erased in copy.] 


WM. P. EGAK, &C.J VS. UNITED STATES OF AMERICA. 


7 


(Endorsed.) 

Criminal No. 38,124. United States vs. William P. Egan. Viola¬ 
tion of Section 113, 117 United States Penal Code. Witnesses: 
Joseph Dudenhoefer, Sr., Joseph Dudenhoefer, Jr., Paul Anderson. 
A True Bill: Isaac Cans, Foreman. 

Supreme Court of the District of Columbia. 

Saturday, February 4", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

Come as well the Attorney of the United States as the defendant in 
proper person, according to his recognizance and by his Attorney, 
E. S. Clark, Esquire; and thereupon the defendant’s motion to quash 
coming on to be heard, after argument by counsel is by the Court over¬ 
ruled, to which action of the Court the defendant by his attorney 
prays an exception which is noted; whereupon the defendant by his 
Attorney asks leave to file a demurrer which leave is by the Court de¬ 
nied, and to which action of the Court the defendant by his 
11 said Attorney prays an exception which is noted; whereupon 
the defendant being arraigned upon the indictment the read¬ 
ing whereof he specifically waives, pleads not guilty thereto, and for 
trial puts himself upon the country and the Attorney of the United 
States doth the like. 

Memorandum. 

March 26, 1924.—Defendant guilty as charged in second and 
fourth counts of the indictment; not guilty as to the first and third 
counts. 


Motion for a New Trial. 

Filed March 31, 1924. 

♦ 3|C ♦ ♦ ♦ ♦ ♦ 

Now comes the defendant and moves the court to set aside the ver¬ 
dict of the jury herein and to award him a new trial for the following 
reasons: 

1. Because of error committed in denying the defendant’s motion 
for a directed verdict on the third and fourth counts of the indict¬ 
ment. 

2. For error committed in submitting to the jury the third and 
fourth counts of the indictment. 

3. For error committed in submitting all four counts of the indict¬ 
ment to the jury. 

T. M. WAMPLER, 

Attorney for Defendant, 
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12 Motion in Arrest of Judgment. 

Filed Mai'ch 31, 1924. 

Now comes the defendant and moves the court in arrest of judg¬ 
ment herein for the reason that the verdict of the jury is inconsistent 
and repugnant and because the verdict finds the defendant guilty of 
two felonies in one trial. 

T. M. WAMPLER, 

Attorney for Defendant. 

Motion to Strike Out Verdict of Jury. 

Filed March 31, 1924. 

I 

Now comes the defendant and moves the court to strike out the ver¬ 
dict of the jury herein for the reason that the same is inconsistent and 
repugnant and because the verdict finds the defendants guilty of two 
separate and distinct felonies. 

T. M. WAMPLER, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 4th, A. D. 1924. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
A. A. Hoehling presiding. 

♦ 3|t 

Come as well the Attorney of the United States as the de- 

13 fendant in proper person, according to his recognizance, and 
by his attorney, T. M. Wampler, Esquire; whereupon the de¬ 
fendant’s motion in arrest of judgment, motion to vacate verdict of 
jury and motion for a new trial coming on to be heard, after argu¬ 
ment, are each by the Court overruled; whereupon it is demanded of 
the defendant what further he has to say why the sentence of the law 
should not be pronounced against him and he says nothing except as 
he has already said; whereupon it is considered by the Court that for 
his said offense the defendant be imprisoned in the Washington Asy¬ 
lum and Jail for the period of One(l) year to take effect from and in¬ 
cluding the date of arrival of said defendant at said Penitentiary, and 
to pay a fine of Five Hundred (500) dollars; and thereupon the de¬ 
fendant by his attorney notes an appeal to the Court of Appeals of the 
District of Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of bond for costs on appeal at 
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One Hundred (100) dollars and the bond for the appearance of the 
defendant at Five Thousand (5,000) dollars. 

Memoranda. 


April 4, 1924.—^Appeal bond $5,000 taken. 
April 25, 1924.—Bill of exceptions submitted. 

14 Assignment of Errors. 

Filed April 25, 1924. 


Now comes the defendant and assigns as error committed by the 
Trial Court herein, the following: 

1. Overruling motion for Directed verdict under third and fourth 
counts of indictment. 

2. Overruling motion for new trial. 

3. Overruling motion in arrest of judgment. 

4. Overruling motion to strike out verdict. 

5. Refusal of instruction No. 3. 

T. MORRIS WAMPLER, 

Attorney for Defendant. 


Service of a copy of the above is acknowledged this 25th day of 
April 1924. 

JOHN W. FIHELLY, 

Asst. U. S. Attorney. 

Designation of Record. 

Filed April 25, 1924. 


♦ ♦♦♦♦♦♦ 

The Clerk of the Supreme Court of the District of Columbia, will 
please prepare transcript of record upon appeal herein, and the fol¬ 
lowing papers are hereby designated as necessary to be copied: 

1. The indictment. 

2. The plea. 

3. Memo.: Verdict of the Jury. 

4. Motion for a new trial. Memo, showing same over- 
15 ruled with exception. 

5. Motion in arrest of Judgment, Memo, showing same 
overruled and exception. 

6. Motion to strike out verdict of jury and memo, showing same 
overruled and exception. 

7. The judgment. 

8. Memo.: Appeal noted in open court. 

9. Memo.: appeal bond approved and filed. 
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10. The bill of exceptions. 

11. The assignment of errors. 

12. This designation. 

T. MORRIS WAMPLER, 

Attorney for Defendant. 


Service of a copy of the above is hereby acknowledged this 25th 
day of April 1924. 

JOHN W. FIHELLY, 

Asst. U. S, Atty. 


Supreme Court of the District of Columbia. 

Wednesday, June 11th, A. D. 1924. 


The Court resumes its session pursuant to adjournment, Mr. Jus 
tice Hitz presiding. 


By Hoehling, J. 

Now comes here the defendant by his attorney T. M. Wampler, 
Esquire and prays the Court to sign, and make a part of the record his 
Bill of Exceptions, which is accordingly done. 

16 Supreme Court of the District of Columbia. 

The United States of Ami^ica, 

District of Columbia, ss: 

1, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
15, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in Criminal Cause No. 38124 wherein The 
United States of America is Plaintiff and William P. Egan otherwise 
called W. P. Egan is Defendant, as the same remains upon the files 
and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
15th day of July, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 


E. W. 
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17 In the Supreme Court of the District of Columbia. 

Criminal, No. 38142. 

United States 


vs. 

William P. Egan. 

Bill oj* Exceptions. 

\ 

Be it remembered that upin the trial of this case on the 25th day of 
March, 1924, this indictment came on for trial in Criminal Division 
No. 2, in the Supreme Court of the District of Columbia, and there 
was testimony tending to prove the offenses alleged in the indictment. 

The jury found the defendant guilty under the second and fourth 
counts of the indictment. 

The defendant was sentenced to imprisonment for one year and a 
fine of $500.00, it not being indicated by the court under which 
count the sentence was imposed. 

Before the case was argued to the jury, the defendant moved the 
court to grant the following instruction: 

“Instruction. No. 3. 

The Court instructs the jury that upon the trial of a criminal case 
by a jury the law contemplates the concurrence of twelve minds in 
the conclusion of guilt before conviction can be had. Each indi¬ 
vidual juror must be satisfied beyond a reasonable doubt of the de* 
fendant’s guilt before he can, under his oath consent to a verdict of 
guilty. Each juror should feel the responsibility resting upon him as 
a member of the jury, and should realize that his own mind must be 
convinced beyond a reasonable doubt of the defendant’s guilt before 
he can consent to a verdict of guilty. Therefor^, if any individual 
member of the jury, after having considered all of the evidence in 
the case, and after consultation with his fellow jurors, should enter¬ 
tain such reasonable doubt of defendant’s guilt, it is his duty not to 
surrender his own conviction simply because the balance of the jury 
may entertain different convictions.” 

18 But the Court overruled the defendant’s motion, declined to 

grant the instruction, and to which ruling of the court the 
defendant duly noted an exception. 

And thereupon the defendant moved the court to grant the follow¬ 
ing instructions, to the jury, which were granted: 

“Instruction No. 1. 

The Court instructs the jury that the witnesses, Joseph Duden- 
hoefer, Sr., and Joseph Dudenhoefer, Jr., are accomplices, and that 
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their testimony should not be received l-.y the jury as that of ordinary 
witnesses, but ought to be received with suspicion and with the very 
greatest care and caution.’^ 

“Instruction No. 2. 

The Court instructs the jury that while there is no adequate rule of 
law in this District preventing conviction on the testimony of accom¬ 
plices; nevertheless, the jury is cautioned and warned of the danger 
of convicting without supporting or corroborating evidence; and, in 
that connection, it is the right and duty of the jury to consider 
whether there is evidence in the ciise corroborating the testimony of 
the witnesses Dudenhoefer, Sr., and Jr.” 

“Instruction No. 4. 

The Court instructs the jury that the defendant at the outset of this 
trial is presumed to be an innocent man. He is not required to prove 
himself innocent, or to put in any evidence at all upon that subject. 
In considering the testimony in the case, you must consider that tes¬ 
timony and view it in the light of the presumption with which the 
law clothes the defendant, that he is innocent, and it is a presumption 
that abides with him throughout the trial of the case until the evi¬ 
dence convinces you of his guilt beyond all reasonable doubt, and to 
a moral certainty. The presumption of innocence prevails through¬ 
out the trial and it is the duty of the jury, if possible, to reconcile the 
evidence with this presumption.” 

“Instruction No. 5. 

The Court instructs the jury that the presumption of innocence is 
legal evidence, is one of the instruments of proof in favor of the ac¬ 
cused and must be treated and considered as such.” 

19 “Instruction No. 6. 

« 

The court instructs the jury that although they may believe from 
the evidence in this case that there is a strong probability that the 
accused is guilty of the offense charged in the indictment, still, if 
upon the whole evidence there is any other reasonable hypothesis or 
theory consistent with his innocence, they cannot find the accused 
guilty, and this is true although it may appear from the evidence that 
the probabilities of his guilt are greater than the probabilities of his 
innocence.” 

“Instruction No. 7. 

The Court instructs the jury that every fact, w^hether direct or cir¬ 
cumstantial, essential to the establishment of the guilt of the accused, 
must be proven to the satisfaction of the jury beyond all reasonable 
doubt, and any conclusion derived therefrom must be free from 
doubt. And in this connection the jury is further instructed that 
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conjecture, speculation and tlieory, however plausible ought not to 
and must not be considered by them to the disadvantage of the de¬ 
fendant, and a reasonable doubt upon the whole case, or any material 
fact, entitles the accused to a verdict of not guilty.” 

“Instruction No. 9. 

The court instructs the jury that a reasonable doubt is that state of 
the case, which, after the entire comparison and consideration of all 
the evidence leaves the minds of the jurors in that condition that they 
cannot say they feel an abiding conviction, to a moral certainty, of 
the truth of the charge. The burden of proof is upon the govern¬ 
ment. All the presumptions of law, independent of evidence, are in 
favor of innocence, and every person is presumed to be innocent until 
he is proved guilty. If upon such proof there is a reasonable doubt 
remaining, the aecused is entitled to the benefit of it by an acquittal, 
for it is not sufficient to establish a probability, though a strong one, 
arising from the doctrine of chances that the fact charged is more 
likely to be true than the contrary, but the evidence must establish 
the truth of the charge to a reasonable and moral certainty, a cer¬ 
tainty that convinces and directs the understanding, and satisfies the 
reason and judgment of those who are bound to act conscientiously 
upon it.” 

“Instruction No. 10. 

The jury are instructed that the circumstances of a case may be 
such that an established reputation for good character would alone 
create a reasonable doubt, although without it the other evidence 
would be convincing.” 

20 “Instruction No. 12. 

The court instructs the jury that before they can find the defendant 
guilty under either the first or second counts of the indictment, they 
must believe from the evidence beyond a reasonable doubt that the 
defendant received .the money or the check offered in evidence as 
compensation for a service rendered or to be rendered to the Duden- 
hoefer Company, in relation to the application of the said company 
for a permit.” 

“Instruction No. C. 

» 

The Court instructs the jury that before they can find the defend¬ 
ant guilty under the third and fourth counts of the indictment, they 
must find from the evidence beyond a reasonable doubt that the de¬ 
fendant asked, accepted or received the money or check introduced in 
evidence with the specific intent to have his decision or action.in rela¬ 
tion to the pending application of the Dudenhoefers influenced by 
the receipt and acceptance of the check, and if the jury entertain a 
reasonable doubt as to the intent with which the said check was ac¬ 
cepted, their verdict should be not guilty.” 
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And thereupon the Court charged the jury as follows: 

“The Court: Gentlemen of the jury, the indictment in this case is 
based upon two sections of the United States Penal Code, Section- 113 
and 117. Section 113, omitting certain provisions that are not ap¬ 
plicable in this case, reads: 

“Whoever, * * * being the head of a department or other 

officer or clerk in the employ of the United States, shall directly or in¬ 
directly, receive, or agree to receive, any compensation whatever for 
any services rendered or to be rendered to any person, either by him¬ 
self or another, in relation to any proceeding, contract, claim, contro¬ 
versy, charge, accusation, arrest or other matter in which the United 
States is a party, or director indirectly interested, before any de¬ 
partment,^’ etc. 

“Section 117, again omitting certain provisions which are not ap¬ 
plicable here, reads: 

“Whoever, being an officer of the United States or a person acting 
for or on behalf of the United States in any official capacity, under or 
by virtue of the authority of any department or office of the govern¬ 
ment thereof, * * * shall ask, accept or receive any money or 

any contract, promise, undertaking, obligation, gratuity, or security 
for the payment of money, or for the delivery or conveyance of any¬ 
thing of value, with intent to have his decision or action on any ques¬ 
tion, matter, cause or proceeding which may at any time be 
21 pending, or which may by law be brought before him in his 
official capacity, or in his place of trust or profit, influenced 
thereby,” etc. 

“The first two counts of this indictment charge an offense under 
section 113, which I have just explained to you; and the last two 
counts charge an offense under this section 117, which likewise I 
have just explained. Now the short of the charge in counts 1 and 2, 
omitting allegations by way of recital and description, comes to this, 
that the defendant, while a law clerk in the employ of the Unite(l 
States, in the Prohibition Unit of the Bureau of Internal Revenue, 
did unlawfully ask, receive and accept compensation, namely, in 
count 1, $500.00, and in count 2 a check in that amount, for serv¬ 
ices rendered and to be rendered by him in relation to the application 
for a liquor permit then and there pending, the same being a matter 
in which the United States was a party directly interested. 

“The short of the charge in counts 3 and 4, again omitting alle¬ 
gations by way of recital and description, comes to this: 

“That the defendant, while a law clerk in the employ of the United 
States, as I have already explained, did unlawfully ask, receive and 
accept compensation, namely, in count 3, money in the sum of 
$500.00 and in count 4 a security for the payment of money in the 
form of a check for $500.00 with intent to have influenced thereby 
his decision and action in a matter, namely, the application for a 
liquor permit then and there pending which might by law be brought 
before him, that is, before the defendant, in his official capacity. 

“I assume I need hardly explain to you that the fact that there are 
four separate counts in the indictment does not mean that there were 
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four separate and distinct transactions. The one transaction, what¬ 
ever it was, has been set forth in these several counts, the first two of 
whicli allege a violation of the provisions of Section 113 of the Penal 
Code, the only difference in those two counts being, as I have just ex¬ 
plained, that the one alleged the compensation to liave been in money 
and the other in the form of a check for $500.00. 

“The last two counts allege a violation of the provisions of section 
117 of the Penal Code, the same difference being here observed as in 
the other counts namely, in count 3 a money consideration of $500 
and in count 4 a security for the payment of $500 in the form of a 
check in that amount. 

“You must bear in mind there is a distinct difference between 
counts 1 and 2 on the one hand and counts 3 and 4 on the other, 
the first two being based on one provision of the Penal Code and the 
last two on another provision, and quite naturally proof of violation 
of one section of the law in a given case would not necessarily estab¬ 
lish a violation of another section of the law. The one section, as I 
have explained, makes it an offense for an officer or a clerk in the em¬ 
ploy of the United States, directly or indirectly, to receive or to agree 
to receive any compensation whatever for services rendered or to be 
rendered in relation to a matter in which the United States is a party 
or is directly or indirectly interested: Whereas the other section 
covers the case of any officer or person acting for or on behalf 
22 of the United States in any official capacity who shall ask, 
accept or receive any money or security for the payment of 
money with intent to have influenced thereby his decision or action 
on any pending matter which, by law, may be brought before him in 
his official capacity. Hence, conceivably, one and the same trans¬ 
action might give rise to the two offenses mentioned, or it might give 
lise to only one thereof, and of course a given transaction conceivably 
might violate neither of the sections to which T have referred. 

“The question here is, is the defendant guilty of violating both or 
cither of these sections of the penal code as charged, or is he not 
guilty of either charge? The Government charges his guilt; the de¬ 
fendant denies it; and thus the issue is for your determination. 

“I have granted several prayers requested on behalf of the defend¬ 
ant they have been read to you by counsel, and, therefore, I need not 
repeat the same or make any further statement in relation thereto 
other than to advise you, as T do, that in your deliberations and in 
your consideration of the evidence you wull use those granted instruc¬ 
tions as constituting the applicable law in the case. 

“As I recall it, there is no particular controversy regarding certain 
matters; for example, that the defendant was in the employ of the 
United States, as a law clerk in the prohibition unit of the Bureau of 
of Internal Revenue; that there was pending an application of the 
concern named for a liquor permit; that two of the officers of the 
company, father and son, president and vice president, respectively, 
of the concern, came to Washington concerning the matter and there, 
for the first time, and upon the occasion of their visit to the prohibi¬ 
tion office, casually met the defendant, under circumstances detailed 
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to you, which I need not repeat; that the meeting led to a visit to cer¬ 
tain of the officials of the office, followed thereafter by a certain con¬ 
versation or conversations, the detail of the latter, however, being in¬ 
volved in a sharp conflict of evidence. Later, upon the return of the 
Dudenhoefers to Milwaukee, the latter forwarded to the defendant a 
check of the company, drawn to the defendant’s order, in the sum of 
$500, which he received and cashed. 

“What took place in the conversation or conversations to which I 
have merely alluded quite naturally is a matter of vital importance 
and concern in the case. The defendant denies that he received and 
cashed the check for any services rendered by him or by anyone else 
concerning the matter in question, but insists that the transaction of 
payment was in pursuance of a suggestion made by the Archbishop to 
the Dudenhoefers as an evidence of regard and appreciation for cour¬ 
tesies extended to them by the defendant. That some days later, I 
forget just how long, several days, at least later, when the defendant 
received by mail this check from the Dudenhoefers, he understood, so 
he stated as a witness on the stand, that was the spirit in which it was 
sent. The Government however, insists that that was not the trans¬ 
action ; and it has offered testimony tending to show that on 
23 the occasion in question the defendant inquired of the Duden¬ 
hoefers whether they had a lawyer to take care of the permit 
application, advising them that they should have a lawyer, adding 
that he was a lawyer and could take care of it. He said they could 
pay him a retainer, and suggested, according to one witness, that 
sometimes lawyers charged from $1,000 to $5,000 or $6,000, accord¬ 
ing to another witness from $10,000 to $25,000. That the matter at 
that stage ended, in substance, by the defendant stating that he would 
leave it to the Dudenhoefers, and in response to inquiry whether pay¬ 
ment should be made in currency or check, advised that it be sent by 
check, mailed to him at the University Club in this city. 

“Likewise testimony has been introduced on behalf of the Govern¬ 
ment tending to show that the Archbishop did not suggest that a 
gratuity be given by the Dudenhoefers to the defendant. There 
seems to be no doubt that the $500.00 check was sent by the Duden¬ 
hoefers to the defendant and that he later received and cashed it. 
The Government contends that the payment was unlawful under 
both or one of the sections of the penal code, and the defendant chal¬ 
lenges the contention and insists, first, as to counts 1 and 2, that the 
payment was a mere gratuity in acknowledgment of courtesies ex¬ 
tended by him, not as compensation for services rendered or to be 
rendered; and, second, as to counts 3 and 4 that the receipt by him 
of a gratuity could not have influenced his decision or action, because 
the matter of the application for this liquor permit would not have 
been brought before him in his official capacity. 

“You will understand that I have not, of course undertaken to do 
more than detail to you parts, not all, of the testimony in the case, 
and some of the parts which I have not mentioned you may deem to 
be of equal, or even greater importance. It is your duty to consider 
all of the evidence, in the case. So, too, if your recollection of the 
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testimony does not accord with my statement, you will use your 
recollection and not mine, since it is your function and duty, not 
mine, to find and return a verdict in this case upon all of the evi¬ 
dence and the applicable law as it has been given to you. 

“If from all of the evidence in the case you believe the guilt of this 
defendant to have been established beyond a reasonable doubt, giving 
to him the benefit of the presumption of innocence, it is your duty so 
to return your verdict. And it is equally your duty to return a ver¬ 
dict of not guilty if you believe the Government has failed to sustain 
its charge by that measure of proof which I have just explained. The 
same result, of course, would follow if you are in doubt in respect 
of the matter. 

Gentlemen, you will consider each of the several counts of this in¬ 
dictment and return your verdict separately as to each count.^’ 


24 And the defendant now tenders this his bill of exceptions 
herein which he prays may be signed, sealed, enrolled and 
made a part of the record in this case, nunc, pro tunc this 11th day of 
June 1924. 


A. A. HOEHLING, [seal.] 

Justice. 


[Endorsed:] Criminal, No. 38,124. U. S. v. William P. Egan. 
Bill of Exceptions. Signed 6/11/24. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4239. William P. Egan, &c., appellant, vs. The United States of 
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Columbia 
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The United States, appellee 

V. 

William P. Egan, appellant 


No. 4239 


BBIEF ON BEHALF OF APPELLEE 

The facts are substantially as set forth in the 
brief of appellant, hereinafter called the de¬ 
fendant. 

ABGUMENT 

There are but two material points raised by the 
defendant, first, that the jury could not return a 
verdict of guilty upon the second and fourth 
counts of the indictment because these two counts 
charged distinct and inconsistent offences; second, 
that the court erred in refusing instruction number 
3 as requested by the defendant. These questions 
1^1 be discussed in that order. 

I 

In Fulton v. Z7. S., 45 App. D. C. 27, cited in de¬ 
fendant’s brief at page 3, defendant was convicted 
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of embezzlement. The jury returned a verdict of 
guilty upon two counts. The first of these charged 
embezzlement of a certain sum of money belong¬ 
ing to one Frederick M. Smith, the second charged 
embezzlement of the same sum of money belonging 
to the heirs at law and next of kin of one 
Hiram R. Smith, naming all of them. This case 
was reversed by the Court of Appeals because ‘‘ the 
verdict was upon counts charging distinct and in¬ 
consistent offenses.” 

This coui*t in the case of Egan v. IJ. S., 52 App. 
D. C. 384 (51 W. L. R. 242), considered the alleged 
inconsistencies of sections 113 and 117 of the Penal 
Code. The question at that time was raised in 
another manner, namely, by motion to quash the 
indictment, for the reason that the offenses against 
both sections were charged in each count. 

The court in that case said (p. 388) : 

It is contended that being separate of¬ 
fenses they can not be included in a single 
count of the indictment. We are not 
impressed with this contention. * * * 

The objection of duplicity to the first and 
second counts of the indictment was prop¬ 
erly overruled. 

There can be but one conclusion based upon this 
language and that is that sections 113 and 117 of 
the Penal Code are not such “ distinct and incon¬ 
sistent offenses ” as appeared in the Fulton case, 
which is cited by the defendant. 


Again in the Egan case the coui*t said (p. 389): 

The crimes defined in sections 113 and 117 
belong to the same class, and may be sepa¬ 
rately charged in a single indictment. In 
such a case a general verdict of guilty on 
all the counts will be sustained in error, if 
any count is good and sufficient to support 
the. judgment. Glaasen v. Z7. S., 142 U. S. 
140; Evans v. U, S,, 153 U. S. 584; Davis 
V. Z7. S., 37 App. D. C. 126,133, 39 W. L. R. 
490.. 

II 

Instruction No. 3, which was requested by the 
defendant, was prox)erl5^ refused by the court. 

In Allen v. TJ. S., 164 U. S. 492, 501, the Supreme 
Could passed upon this point: 

The seventeenth and eighteenth assign¬ 
ments were taken to instructions given to 
the jury after the main charge was de¬ 
livered, and when the jury had returned to 
the court, apparently for further instruc¬ 
tions. These instructions were quite lengthy 
and were, in substance, that in a large pro¬ 
portion of cases absolute certainty could not 
be expected; that although the verdict must 
be the verdict of each individual juror, and 
not a mere acquiescence in the conclusion 
of his fellows, yet they should examine the 
question submitted with candor and with a 
proper regard and deference to the opinions 
of each other; that it was their duty to de¬ 
cide the case if they could conscientiously 
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do so; that they should listen, with a dispo¬ 
sition to be convinced, to each other’s argu¬ 
ments ; that, if much the larger number were 
for conviction, a dissenting juror should 
consider whether his doubt was a reasonable 
one which made no impression upon the 
minds of so many men, equally honest, 
equally intelligent with himself. . If, upon 
the other hand, the majority was for 
acquittal, the minority ought to ask them¬ 
selves whether they might not reason¬ 
ably doubt the correctness of a judgment 
which was not concurred in by the majority. 
These instructions were taken literally from 
a charge in a criminal case which was ap¬ 
proved of by the Supreme Court of Massa¬ 
chusetts in Commomvealth v. Tuey, 8 Cush. 
1, and by the Supreme Court of Connecticut 
in State v. Smith, 49 Connecticut, 376, 386. 

While, undoubtedly, the verdict of the 
jury should represent the opinion of each 
individual juror, it by no means follows 
that opinions may not be changed by con¬ 
ference in the jury room. The very object 
of the jury system is to secure unanimity 
by a comi:>arison of views, and by arguments 
among the jurors themselves. It certainly 
can not be the law that each juror should 
not listen with deference to the arguments 
and with a distrust of his own judgment, 
if he finds a large majority of the jury tak¬ 
ing a different view of the case from what 
he does himself. It can not be that each 
juror should go to the jury room with a 




blind determination that the verdict shall ‘ 
represent his opinion of the* case at that 
moment; or, that he should close his ears to 
the arguments of men who are equally 
honest and intelligent as himself. There 
was no error in these instructions. 

This doctrine was reaffirmed in Burton v. U. S,, 
196 U. S. 305. 

In Horton v. U, S,, 15 App. D. C. 310, 328, a 
first degree murder case, the defendants asked for 
an instruction somewhat similar to that requested 
by the defendant Egan. This court said: 

The last assignment of error is on the re¬ 
fusal of the court to give this instruction, 
requested by the defendant. 

Each juror should decide for himself 
upon his oath as to what his verdict should 
be. No juror should yield his deliberate 
conscientious convictions as to what the 
verdict should be, either at the instance of 
a fellow juror or at the instance of a ma¬ 
jority. Above all, no juror should yield his 
honest conviction for the sake of unanimity 
or to avert the disaster of a mistrial. 

This instruction does not correctly state 
the duty and obligations of a juryman, and 
was properly refused. Allen v. U, S,, 164 
U. S. 492, 501. 

The instruction requested by defendant in the 
present case would have had the same effect upon 
the jury as* the instruction asked in the Horton 
case and it was, therefore, properly refused. 


of embezzlement. The jury returned a verdict of 
guilty upon two counts. The first of these charged 
embezzlement of a certain siun of money belong¬ 
ing to one Frederick M. Smith, the second charged 
embezzlement of the same sum of money belonging 
to the heirs at law and next of kin of one 
Hiram R. Smith, naming all of them. This case 
was reversed by the Court of Appeals because “ the 
A^erdict was upon counts charging distinct and in¬ 
consistent offenses.” 

This couii: in the case of Egan v. U. S,, 52 App. 
D. C. 384 (51 W. L. R. 242), considered the alleged 
inconsistencies of sections 113 and 117 of the Penal 
Code. The question at that time was raised in 
another manner, namely, by motion to quash the 
indictment, for the reason that the offenses against 
both sections were charged in each count. 

The court in that case said (p. 388) : 

It is contended that being separate of¬ 
fenses they can not be included in a single 
count of the indictment. We are not 
impressed with this contention. ♦ * * 

The objection of duplicity to the first and 
second coimts of the indictment was prop¬ 
erly overruled. 

There can be but one conclusion based upon this 
language and that is that sections 113 and 117 of 
the Penal Code are not such “ distinct and incon¬ 
sistent offenses ” as appeared in the Fulton case, 
which is cited by the defendant. 


Again in the Egan case the couit said (p. 389): 

The crimes defined in sections 113 and 117 
belong to the same class, and may be sepa¬ 
rately charged in a single indictment. In 
such a case a general verdict of guilty on 
all the counts will be sustained in error, if 
any count is good and sufficient to support 
the. judgment. Clausen v. U. S,, 142 U. S. 
140; Evans v. U, S,, 153 U. S. 584; Davis 
V. U, S., 37 App. D. C. 126,133, .39 W. L. R. 
490.. 

II 

Instruction No. 3, which was requested by the 
defendant, was properlj^ refused by the court. 

In Allen v. U, S., 164 U. S. 492, 501, the Supreme 
Court passed upon this point: 

The seventeenth and eighteenth assign¬ 
ments were taken to instructions given to 
the jury after the main charge was de¬ 
livered, and when the jury had returned to 
the court, apparently for further instruc¬ 
tions. These instructions were quite lengthy 
and were, in substance, that in a large pro¬ 
portion of cases absolute certainty could not 
be expected; that although the verdict must 
be the verdict of each individual juror, and 
not a mere acquiescence in the conclusion 
of his fellows, yet they should examine the 
question submitted with candor and with a 
proper regard and deference to the opinions 
of each other; that it was their duty to de¬ 
cide the case if they could conscientiously 
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do so; that they should listen, with a dispo¬ 
sition to be convinced, to each other’s argu¬ 
ments ; that, if much the larger number were 
for conviction, a dissenting juror should 
consider whether his doubt was a reasonable 
one which made no impression upon the 
minds of so many men, equally honest, 
equally intelligent with himself. . If, upon 
the other hand, the majority was for 
acquittal, the minority ought to ask them¬ 
selves whether they might not reason¬ 
ably doubt the correctness of a judgment 
which was not concurred in by the majority. 
These instructions were taken literally from 
a charge in a criminal case which was ap¬ 
proved of by the Supreme Court of Massa¬ 
chusetts in Commonwealth v. Tuey, 8 Cush. 
1, and by the Supreme Court of Connecticut 
in State v. Smith, 49 Connecticut, 376, 386. 

While, undoubtedly, the verdict of the 
jury should represent the opinion of each 
individual juror, it by no means follows 
that opinions may not be changed by con¬ 
ference in the jury room. The very object 
of the jury system is to secure unanimity 
by a comparison of views, and by arguments 
among the jurors themselves. It certainly 
can not be the law that each juror should 
riot listen with deference to the arguments 
and with a distrust of his own judgment, 
if he finds a large majority of the jury tak¬ 
ing a different view of the case from what 
he does himself. It can not be that each 
juror should go to the jury room with a 




blind determination that the verdict shall ‘ 
represent his opinion of the* case at that 
moment; or, that he should close his ears to 
the arguments of men who are equally 
honest and intelligent as himself. There 
was no error in these instructions. 

This doctrine was reaffirmed in Burton v. U, S,, 
196 U. S. 305. 

In Horton v. Z7. S,, 15 App. D. C. 310, 328, a 
first degree murder case, the defendants asked for 
an instruction somewhat similar to that requested 
by the defendant Egan. This court said: 

The last assignment of error is on the re¬ 
fusal of the court to give this instruction, 
requested by the defendant. 

Each juror should decide for himself 
upon his oath as to what his verdict should 
be. No juror should yield his deliberate 
conscientious convictions as to what the 
verdict should be, either at the instance of 
a fellow juror or at the instance of a ma¬ 
jority. Above all, no juror should yield'his 
honest conviction for the sake of unanimitv 
or to avert the disaster of a mistrial. 

This instruction does not correctly state 
the duty and obligations of a jurynaan, and 
was properly refused. Allen v. U, S., 164 
U. S. 492, 501. 

The instruction requested by defendant in the 
present case would have had the same effect upon 
the jury as’the instruction asked in the Horton 
case and it was, therefore, properly refused. 
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^ CONCIiirSIOK 

It is, therefore, respectfully submitted that the 
Court below committed no error and that the judg¬ 
ment should be affirmed. 

Peyton Gordon, 
United States Attorney, 

J. H. Burnett, 

Assistant United States Attorney, 
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